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M

Hand Kishore Rai snd Oihers

In the Court 2f 3ub

Mian., Uase Ho /01

S
e e e RMERSEN R DR S TR

Varagus

St .Subhlagiz Devi and others .s.......e... Opposite Parties.

QRDEER
This Misc. C.se,under Orrder 2 Rule 13 r/w

section 151 C.p.C. has been Ziledl by Naud Kishore Rai
and his sons o set aside an expartd decree dated
5.02.2001 of T.S.Mo. 306/383, vut the name 3£ the Court
has o ot been written in the prayer portion.

The petitioner's case, in brelf is that, the
Opposite Party Ho.. 1 to 6 filed €:§:§9._30§(8§ against
Opposite Yarty No,7 o 26 for a decree of partition
claiming 1/2 share in respect of the propsrty detailsd
i plaint. Ds.enc .t D..10 a8 Deolandan Railk , he died
on 4,03 .83 (suit was Filed on 15.07.,83) so defen:dlaat
10,10 was dead <hen the suit was filed and 50 the decree
is nallity .

The further ¢ase of the peti #i-:m_ is that petitioner
no.l 1s brother and the resi petiticners are nephew of
Deonandan Ral, who had been made defendant n0.10, .He had

no issue and the petitioners pre his heirss The petitions

Jheard in the locality that a decree has besen passed against

ponandan Rai, S2 they statted engquiry . ‘hey met an

Cadvocate omt, -sushila Kumar Sinha.. She filed an information

petition on 28,02 ,4001 and there after s inspection

slip was also filed on 1./07.2001. As 3 result of this
inspection ,petitioners came to rmow that no summon

and notlces were served nr could have been served oa the
dead person. Every thing was done Bala Bala beldnd the

back of the petitioners anl its result w.s that

petitioners remained@ in dark and could not know F +hat

suit and ultimately decree was nassed exparte ag,inst
defendandant no.10 snd othezr defendants. The wkk petitioners
have not committed any wilful latches and havi:.xg a0

y . b 2
knowledge, could not appear in T.S. Ho.306/83, The rscor



. o e //

shiows that there was o publication in the Newspaper
Patliputa Rimes. It had no circulation and weng out

of circulation long-long ago., The petitioners have

never read that Newsppaer. Therefore,petitioners were
prevented by sufficient cause as they were not made
party and Deonandan Ral was also died before the date of
sult, hence the decree x passed on 5.2.2001 deserves +o
be set aside. The one set of objection has been filed

by 0.,P.No.,' 3 to 6 snd two. Sets of Show cause have been
filed by O.P. NO.22 anc :3. 02 .ecath of Laxhman Thakur
(0*P.No..5 to 5/C had been substituted and 0.P.No.5, 53, 5b,
have also filed objection as same +0 0.P.NO.3 to 6 0.P,.
No. 22 and 33 also stated that k¥ decree is against dead

person, so it is nullity as submitted in para 5 of their

show cause,

0n the other hand the case of contesting 0.p..No. .
3 to 6 is that Misc. Petition has been filed against dead
person i.e. 0P, .Ho,.1 and 2 so it is fit +o be di amissed,
According to them the petitioner has mx not shown that
in which of tle plot they have right title i-terest and
possession. .They have also not filed documents to show
that they are the heirs of Deonandan Rai.. so they cannot
maintain this Misc..Case..They further say that defendants
have knowledge of 'I'.P.S.No..306/83 from the y Newspaper
public.ation and did not appear inspite of knowledge.. They
have denied that Déonandan Kai was dead at the time of
filing of this suit,..Deonandan Ral has not executed any will
in favour of petitioner in rema regard to the suit land.
They have also said that the petition ksootxkakk of the
instant Misc. Case is mglafide and baseless having no
santity in the eye of law ,so it should be digmissed.

This Misc, Case has bLeen contested by O.P..NO..3 ¥ £O 6.

O.Ps.W.l (who is 0.P.H2.5 % Misc,Case) has been exandned

on behalf of ©,p, No.5,5a and 5/¢ and was Cross examined



ol

sl it

5;6 e

by 0.P.H0,22 and 33. These petitioners were
not given opportunity at that Jday and case was
fixed on 2,04.11 for further cross-examination, But

they did not turn up further for cross-examination.
Thereafter, neither 0.P,N0.22 and 33 nor petitioners

cross-examined the O.P.W.l. A.W,1 who is petitioner
no,2 and stated about death of Deonandan Ral ..

Now the m._in pbint for consideration before me
is that

l. If Deonandan Ral was deqd at the time of
filing of T.S..No. 306/83 2

2. If the decree is nullity ?

3. If su¥fmons were served according to law ?

4, Is the Decree of T.S, No. 306{93113 fit to

be set aside.

(1) A,W.1 Nageshwar Prasad stat=d that Deonandan
&x Ral was son of Bipat Rai and he died on 4.03,1983,
He also sald that in the pl,int was he was wrongly
describ@d as son of Balkan Rai(vide para-7) . Thesxsx
This statement has noit been challenged nor =ny evidence
was given to the contrary..0.p. W.NOo.1 on behalf of
OPe NOe22(.P.22 himself) and 0.P.W.no.2(son of Q..
N0.22) and O0,P.W.No.1 on behalf of 0.,P.N0.33(Nokha
Choudhary) have also stated that the decree is against
dead person..Thelr evidence is corroborated on the
point of death of Deénandan Rai by death certificate
(Ext.1) which shows that he died 1n0.4,03,83.

Under thse circumsancess, it has to be accepted
that Deonandan Rai had died hefore the suit. The death
certificate Ext.l shows that he died n0.4,03,83,.1T¢ may
be mentioned here that in the plaint of Wes-nog 39

Jte Jo fof



T.5.N0.306/83, he had been shown to the son of Bulkan
Ral but Ext.,1 shows he is the son of Biat Rax Ral.
In this connection A.W.l in his evidence para -7 stated
that Deonandan Ral was son of Bipat Ral and he was wrongly
shown by the plaintiff as son of Bulkan Rai,0.R.Weli0.1 ,
“supported
@n behalf of Opp.N©0.33 ,he has also  supmkmxkud t"le
death of Denonandan Rai.. .
OJPaWeno.l on 5ehalf of 0,P . No.22 has exgnined himezell
He has stated that no summon and notices was served
and that decree is agains dead person. His son 0.0pewW.02.2
(s> of 0.P.N0.22) has support#. tne Cpse of his father
and they have fully supported and established that
Deonandan Rai dked on 4.03.83. The suit was filed on
15.07.83 . 80, the decree is against the dead person.
As he was dead so the guestion of service Os summons,
aotice and publication do not arise, R.
From the perusal of the oral and docunmentsy evidencess
avallagble on record it appears that decree has been done

against one of the dead persons and therefore, the decree

is nullity. His heirs who are petitioners are entitled > "U"EJQ
g > &
to get the decree set aside as it will affect their title, 3 _. -z*s%.g
, N y BE 2
4 so point no.1,1I,IITI go in favour of petitiongr. é 8%9
at 1 ] 0
: -
!E{a‘ ? So far point No.,IV is concerned, in view of the above & : ﬁ’._;m
il 5 " p . T
& = X | p25
: finding avove vecree Ne. o pe set osiue in enti ety = i 2%%
: & e
,~. . as pare cannot be set aside, It,is, therefore, ”g
N .
= QRDERED _p
L= oA i s
. \._ that tnis Misc Case 1is allowed anc.. the Juc‘gne'xt and o = ﬁ
0\( _ decree passed in T.3.No. 306/83 b&- Jrgiaar -} - %
TR .h..- {
/ : = = s 4
<‘=by‘8ub Judge-XI ,Patna is hereby set aside and accorcdingly ol = o 3_;;
28 2T
T.S.No. 306/83 is restored to its original file and number, z, § i; o 2
3° 33
_Put up on 22.06.12 . (Dictated) < >
(sub-Judge-1I,Patna) ¥ no
~ B & i
7.06.12 ; ERR— U?}’
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